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Jurisprudence of the United States as developed during the 120 years 

since the adoption of the Constitution. The author has not sought to 
duplicate the work of digests by collating various constitutional decisions of 
the Federal Courts, but by a-careful and critical study of thesé decisions, and 
of the processes of legal reasoning underlying them, has stated the fundainenta] 
principles of American public law in so clear, so complete and so systematic 
a form that the work will, it is confidently believed, be at once received as the 
standard authority upon the complex system of Constitutional Jurisprudence by 
which this country is governed. 


4s these two volumes is set forth in philosophical form the Constitutional 


Especial attention is devoted to those constitutional provisions and prin- 
ciples, the possible implications of which are not yet certainly determined, and 
which must be relied upon to support the legislative and executive action which 
may be expected within the near future. 


Thus particular care is given to the discussion of such subjects as INTER- 
STATE COMMERCE, TAXATION, EXECUTIVE AND ADMINISTRATIVE Powers AND DUE 
Process oF Law. Because of this systematic arrangement and its discussion of 
fundamental principles, the work will be indispensable not only to practicing 
lawyers but to students of the law as well. 

Pror. Wittoucuny is the author of several authoritative treatises upon 
political and constitutional subjects, is the editor of the “American Political 
Science Review,” and head of the department of Political Science at the Johns 
Hopkins University. 





The work contains a full index and analytical table of contents and table 
of cases, giving references to the Supreme Court Reporter, the Lawyers’ Co-op. 
Edition of the U. S. Reports, as well as the Official Reports of the U. S. 
Supreme (Court. 


Willoughby on the Constitution is in two large octavo volumes, hand- 
somely bound in canvas. Price, $12.00 net, delivered. 
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CONSTITUTIONALITY OF STATUTE PRO- 
HIBITING THE MANUFACTURE OF IN- 
1OXICATING LIQUORS. 


That the legislature may prohibit the 
manufacture of intoxicating liquor in a 
state which permits its sale as a beverage 
was recently held by the Supreme Court 
of Tennessee in the case of Motlow v. 
State, 145 S. W. 178. 

This holding bases itself on the case of 
Lindsley v. Natural Carbonic Gas Co., 220 
U. S. 61, in which the opinion of an unan- 
imous court was delivered by Justice Van 
Devanter. Than Justice Van Devanter 
we believe there is and has been no mem- 
ber of our august tribunal more mindful 
of precision in the use of language. He 
can come about as nearly saying what is 
necessary for the luminous disposition of 
what is involved in a case and stop at 
that, as any judge whose writings we have 
followed. 

We quote from that opinion as follows: 
“1. The equal-protection clause of the 
fourteenth amendment does not take from 
the state the power to classify in the adop- 
tion of police laws, but admits of the exer- 
cise of a wide scope of discretion in that 
regard, and avoids what is done only when 
it is without any reasonable basis, and 
therefore is purely arbitrary. 2, A classi- 
fication having some reasonable basis does 
not offend against that clause merely be- 
cause it is not made with mathematical 
nicety, or because in practice it results in 
3. When the classifica- 
tion in such a law is called in question, if 


some inequality. 


any state of facts reasonably can be co.- 
ceived that would sustain it, the existence 
of that state of facts at the time the law 
was enacted must be assumed. 4. One who 
assails the classification in such a law must 
carry the burden of showing that it does 
not rest upon any reasonable basis, but is 
essentially arbitrary.” 





The Tennessee court thereupon shows 
the situation in that state, which was deem- 
ed by it to authorize a classification by the 
legislature, under its police power, that 
would make illegal an otherwise lawful 
business. 

That situation, as portrayed by the 
court, was that there were sundry statutes 
known as “four-mile laws” which prohibit 
the sale of liquor as a beverage within four 
miles of a schoolhouse. There was what 
the court called a “complete series of four- 
mile laws,” so that it became “unlawful to 
sell intoxicating liquors anywhere in this 
state as a beverage, since there was no 
point that was not within four miles of a 
The court says: “Further- 
more, by acts of 1go09, it had been made 
unlawful to sell intoxicating liquors any- 
where in Tennessee for any purpose with- 
out a license.” 

The complete situation then is that the 
four-mile laws had made it impossible to 
find a spot where liquor could be sold as a 
beverage, and for any other sales a license 
must be had. Thus, indirectly, “prohibi- 
tion was complete in the state.” 

This situation having been produced by 
the aggregation of local “four-mile laws” 
overlapping territory here and there, the 
statute authorizing license for sale of liquor 
as a beverage became a dead letter, not 
even to be respected as an expression of 
public policy. 

The court, therefore, sees itself “con- 
fronted with a condition and not a theory,” 
for it asks: ““Now did chapter 10 (the anti- 
manufacturing act) have any reasonable 


schoolhouse.” 


‘ 


tendency towards making effective the pro- 
hibition laws referred to? Or to state the 
question. differently, would breweries and 
distilleries operating in this state, produc- 
ing thousands of gallons of beer and whis- 
key and brandy every year, make it easier 
for those desiring to violate the prohibi- 
tion laws to find the means of accomplish- 
ing that result? If these factories stopped, 
would it be more difficult and more ex- 
pensive for persons desiring such bever- 
ages for sale to obtain them? 
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Of course, these queries may only be 
answered in one way, if we are to suppose 
that penal laws enacted for one purpose 
contemplate their successful operation, if 
there is restraint-as to other things. Buta 
law against burglary would not help to- 
wards curing a faulty statute against adul- 
tery or larceny, though the intent to com- 
mit these might be the occasion of bur- 
glary. 

Let us look at this more closely. <A 
“four-mile law” is passed for a locality. 
It could have nothing to do with the manu- 
facture of whiskey, even within the terri- 
It has no intent that 
It would be against the reason and 
spirit of law to punish for anything but 
selling liquor as a beverage 

Another “four-mile law” 


tory of its operation. 
way. 


adds contigu- 
ous territory and still the law and its in- 
tent is the When, however, this 
non-beverage territory spreads, like a cloud 
no larger than the hand, until the 


covered, the court says there is 


same, 


state is 
“a rea- 
the 
legislature, under its police power, to pro- 
hibit an otherwise lawful business. 


sonable basis” for classification, by 


This ruling may be along the line of a 
court responding to economic conditions 
of which we are lately hearing considerable 
talk, but it seems scarcely according to 
old canons of construction, Certainly local 
statutes are never intended to affect gen- 
eral policy. Indeed, they presuppose the 
rightful existence of general policy and 
secure an exception for special reasons. 

Here we see that a single local law im- 
Two or 
The law-making 
power intends nothing else and the benefic- 
iaries of exception ask no more. 


pliedly submits to general policy. 
more do the same thing. 


Nevertheless, when the aggregation 
the units 
thereof something that separately there 
was no right to claim, and as to which 
other parties or communities had no con- 


cern. 


grows, there is acquired by 


While it is true that the selling and 
manufacturing of liquor is the subject of 
regulation, is it not somewhat singular, 





that theoretically the former is not op- 
posed to prohibition, while the latter is, 
both actually and theoretically? 

We believe in situation and surround- 
ings making a criterion for the lawful or 
unlawful exercise of the police power, but 
may these be considered, when local laws 
having and being allowed to have no in- 
tent to create them, yet are the sole cause 
of their existence? 

Liquor may be permitted or forbidden, 
but in dealing with it in its relation to 
property rights it should be treated frank- 
ly and fairly. There is no reason for al- 
lowing it to establish precedents in deci- 
sion, which may return to vex us. It is the 
old saying that hard cases make bad law. 
This case presents quite an apt illustration 
of what, in its last analysis, is the doctrine 
that judges should respond to the desire 
of the people in interpretation of law. 
What would be declared constitutional to- 
day, to-morrow may be condemned. 








NOTES OF IMPORTANT DECISIONS 





CONTRACT—IMPLIED CONTRACT FROM 
GOVERNMENTAL APPROPRIATION.—The 
case of United States v. Buffalo Pitts Co., 193 
Fed. 905, Noyes, C. J., dissenting, shows, that 
the government against the consent of a chat- 
tel mortgagee of a traction engine used it in 
the completion of a government dam in its 
reclamation work. 

The facts show that the mortgagor, a con- 
struction company, had a contract with the 
government to build the dam. By the con- 
tract it was provided that for the company’s 
default .the government could take over the 
contract and possession of the company’s ma- 
chinery delivered on the ground for the pur- 
pose of completing the work. It took over the 
contract and along with other machinery this 
engine. Some two weeks afterwards the com- 
pany defaulted on its note and thereby the 
mortgagor became entitled to the possession 
of the engine. He demanded it of the govern- 
ment officers and, upon refusal to deliver, ndth- 
ing further was done until the work was com- 
pleted, when the government abandoned the 
engine. The mortgagee then took possession 
and brought suit for the réasonable value of 
its use. 
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The Second Circuit Court of Appeals, in af- 
firming a judgment in his favor, holds that the 
refusal of the government to deliver posses- 
sion raised an implied promise to pay for its 
use. 


The dissenting judge argues that there arose 
merely an action in tort against government 
officers because of their wrongful assertion of 
a proprietary right in the government. He 
says: “If the officials had used the engine be- 
cause they claimed that the government had 
a title giving it the right to use it, there could 
be no such implied promise even if in fact it 
had no title, because in such a case there 
would be a disclaimer of accountability.” 


Is this true? If an individual had done what 
the government officials did, he could have 
been held either for tort or upon an implied 
contract. When government appropriates any- 
thing of another it impliedly agrees to com- 
pensate him therefor. That it does this upon 
the erroneous assumption that it is using its 
own property, that is a mistake of fact. If it 
recognizes that title in limine, this presumes 
an implied agreement from that time. If it 
ascertain the fact later, why should not the 
implied agreement relate back? There is only 
a presumption in either case. Besides this 
should not be argued differently, since the 
government can go through the form of ap- 
propriating without interference. 





GARNISHMENT—DEBT ON JUDGMENT IN 
ANOTHER COURT.—In Constantine v. Row- 
land, 134 N. W. 547, decided by the Supreme 
Court of Iowa, while it was held that a judg- 
ment debtor may be garnished, the lowa stat- 
ute as to this was held to mean, that it admit- 
ted an exception in the case of a debtor under 
foreign judgment, because as thus operative 
the garnishee could be subjected to payment 
of the same debt twice. 

In discussing the reason for this exception 
cases of garnishment in one state court of a 
judgment debtor under a judgment in another 
court are referred to and it was said that 
garnishment in a justice’s court of a judgment 
debtor under judgment of a district court was 
allowable on the theory of the latter court 
being an appellate court. 

This theory is not very satisfactory, because 
it is a question of law whether at the time the 
garnishment issues it is valid, and there 
might be no appeal either in the garnishment 
case or in the other case. 

Also a New Jersey case is cited to the ef- 
fect that judgment debtor of another court in 
the state is not subject to garnishment, because 





at the very time a levy and sale under the 
judgment may be about to take place, and 
there would be no chance for the court to exer- 
cise its controlling power. 


The trouble about this position is that in 
its last analysis it would make all judgment 
debtors exempt from garnishment, whether 
garnishment is in the same court as the judg- 
ment or not. How could the court exercise a 
controlling jurisdiction as to a levy and sale 
about to take place under a judgment of the 
court of garnishment, when it could do no such 
thing, if garnishment were in another court? 

Decision is shown to be in conflict on this 
question, but it seems to us, that if a judg- 
ment debtor is garnishable he should establish 
such an exception as is indicated under a bill 
of interpleader, as is the ordinary remedy 
where there are two claimants of a fund. 





COMMERCE—GARNISHMENT LAWS IN- 
TERFERING WITH INTERSTATE COM- 
MERCE.—The Supreme Judicial Court of 
Massachusetts considers quite elaborately the 
claim, that garnishment, or as there called 
trustee, process may not reach a shipment 
made in Massachusetts to a point in another 
state. Rosenbush vy. Bernheimer, 97 N. E. 
984, 


It says that all contention on this subject is 
torclosed by the case of Davis v. C., U. A. & St. 
L. Ry. Ca., 217 U.. 8..187, 2 LB A. Oe SB) 
823, 18 Ann. Cas. 907, the main reason for 
holding that the claim is not sustainable being 
that: “It is very certain that when Congress 
enacted the interstate commerce clause it did 
not intend to abrogate the attachment laws of 
the states.” Better, perhaps, would it be to 
say that the Constitution never meant that it 
should be allowed to do such a thing. 


Certainly, however, it is a very direct inter- 
ference with interstate commerce for an ar- 
ticle in interstate commerce to be stopped in 
transitu—no less direct than where a tax 
would be laid upon the article, for which lat- 
ter to be prevented the interstate commerce 
act would not even need to be in existence. 

So direct has this interference seemed, that 
the state courts of many states have stood op- 
posed to each other on the question, as_ the 
authorities in a footnote to the Massachusetts 
case show, this footnote showing cases from 
seven states one way and four the other. The 
greater wonder, however, is that there seems 
so few of these cases and that the question 
has taken so long a time to be settled conclu- 
sively by the federal supreme court. 
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NOTES OF RECENT DECISION IN GERMAN 
COURTS.* 





By the “Reichtgericht.”. A man went se- 
curity for another and gave his bond for the 
debt. By and by the creditor became indebt- 
ed to the debtor, and the surety sued for the 
return or cancellation of his bond, as the new 
indebtedness acted as a set off against the one 
he had guaranteed. 

It appeared that, while the original creditor 
douktless was indebted to the original debtor, 
the amount of this indebtednes was not cer- 
tain, and had to be fixed by an award, which 
had not yet been given. . 

The court refused to hold the case until the 
award should have been made, and nonsuited 
plaintiff VII. 129/11. Nov. 21, 1911. 





The owner of a concert hall had retained a 
conductor to engage an orchestra and give 
concerts in his place. The choice of the music 
was left to the conductor. He produced music, 
over which neither he, nor the owner of the 
hall had acquired the rights of production. 

The owner of the “rights” obtained an in- 
junction against the landlord; he tried to have 
it dissolved, blaming the infraction on the 
conductor. The court held the landlord re- 
sponsible and refused-to dissolve the injunc- 
tion. I. 487/10. Dee. 9, 1911. 


It is quite interesting to see our old friend 
from our university days “emtio. spei’’ (or 
is it rather “entio rei speratae”) appear in full 
vigor in practical life. The owner of a mine 
sold to a lady, for 100,000 M., the right to col- 
lect 10 per cent of the profts thereof. He re- 
served for himself the ownership and the man- 
agement, and the lady was relieved from lia- 
bility for losses. It seems that the 19 per cent 
were not forthcoming, and the lady brought 
action, principaliter, for her 100,000 M. with 
interest, claiming the transaction was a loan; 
in subsidio, for an accounting, including a 
valuation, and payment to her of 10 per cent 
of the value, claiming that the transaction 
was a partnership contract. 

The lower court decided that a loan had 
been made, and gave judgment for the 100,000 
M. with interest. The Court of Appeal gave 
the same judgment, but for the reason that a 
partnership had been entered into, which 


*In German Law Journals of a class similar 


to the Cc. L. J. the names of the parties are not 
given, only the class of case (by Roman Nos.) 
the number and year, and the date of the de- 
cree. 








could not be dissolved except by the payment 
of money, and it took for a proper valuation, 
as between the parties, the price they them. 
selves had fixed for the one-tenth interest at 
the time the contract was entered into. 

The “Reichsgericht” held, that defendant 
had assumed no personal responsibility, and 
the transaction was not a loan. It also dis- 
missed the contention of partnership. The 
money was not paid as a contribution to a 
common fund with which to run and improve 
the business, but simply as a price for the 


right, hereafter to collect one-tenth of the 
profits, whatever they might be. What had 


simple “Hoffnungskauf.” 
510/10, Sept. 30, 1911. 


taken place was a 
Non-suit entered. V. 





By the Kammergericht, Berlin. A woman 
sought to obtain possession of certain goods 
worth 51,900 M. which she had bought from 
X., and which at the time were found in a 
house owned by X. X. was well known to 
plaintiff as an utterly insolvent person. The 
fact that they were in X’s house, that he had 
shown them to her, and that he had assured 
her of his ownership, were not under the cir- 
cumstances sufficient to raise the presumption 
that plaintiff was in good faith when she 
bought from X. Knowing the financial con- 
dition of X., she should have asked him whom 
he had obtained them from, and then followed 
this up by inquiry. Judgment for defendant. 
XIV., 14 U. 11805/10. Mch. 4, 1911. A. T. 








NEWS FROM EUROPE. 


LEGAL 


The rules of citizenship in the German Em- 
pire are given in a law of 1870, before there 
was any such empire, in other words, the law 
of the defunct North German Confederation 
has been allowed to remain in force. The 
rules of this law did not fit the new conditions, 
however, and for years there have been com- 
plaints with requests and petitions for a revis- 
ed law. A commission appointed for this pur- 
pose has been at work for years, and has at 
last completed and published its draft of a 
new law. 

Germany, like the United States, is a feder- 
ation of states, and so was the old North Ger- 
man Federation. All citizens have, therefore, 
a double relation; to the empire, and to the 
particular state. With us, the relation to the 
United States is the primary one; by birth, 
marriage or naturalization we become citizens 
of the United States and ipso facto and ipso 
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jure citizens of any particular state of which 
we become residents. 

Not so in Germany, either under the old law 
or the new draft. Every person is there pri- 
marily a citizen of his particular state of 
birth, residence or naturalization, and as such 
he becomes, without any further formalities, 
a citizen of the empire. 

This different way of treating the matter 
rests on historical and dynastic reasons. Still, 
a citizen of one of the states, and therefore of 
the empire, moving into another state and re- 
siding there for a certain time, can exercise 
his rights of citizenship there, without having 
to be specifically admitted thereto. 

The manner in which Germans may lose 
ineir citizenship (and incidentally be relieved 
of their duties as subjects) is of more inter- 
est to us in America, 

A married woman cannot lose her citizen- 
ship except with the consent of her husband; 
and, if her husband be a German citizen, not 
unless he loses his at the same time. Minors 
must have the consent of their parents or 
guardians, or in certain cases of the Court of 
Chancery (or what corresponds thereto in 
Germany). Persons who neither maintain a 
fixed residence in Germany nor sojourn there 
for a considerable time, lose their right of 
German citizenship by acquiring citizenship of 
another country, provided this is obtained up- 
on application by the person in question, her 
husband, or that of parent or guardian. If 
the obtaining of such citizenship is a simple 
consequence of long residence, or follows 
from the application of jus sol, the original 
German citizenship is not in any way affected. 

To those who emigrate between the age of 
17 and such time when their military duties 
would finally expire, special rules apply. In 
order to be relieved from such duties, the in- 
tending emigrant must go before a-commission 
sitting for such purpose, pray for relief, and in 
his application aver that he does not intend to 
emigrate for the purpose of escaping his mil- 
itary duties. The commission fhen hears evi- 
dence, and if it states in its report, that it 
has become convinced that the design to 
evade military service is not a reason why the 
permit has been sought, such permit will be 
granted. 





The question, whether the ‘right to vote 
ought not to carry with it, as its corolary, the 
duty to vote, has been taken up by the French 
Parliament, and a committee has proposed 
that such a duty should be imposed, and neg- 
lect thereof punished by a fine of Fr. 5 ($1.00). 
Votes in this country may sometimes be had 
for a drink or a quarter, it seems that in 





France the price must be a little higher. If 
such a law should pass, it will become one of 
the division leaders’ duties, to induce “unde- 
sirable” voters to stay away from the polls by 
promises to “take care” of the fine; and those 
who go unwillingly to the polls, will probably 
be especially susceptible to the kind of argu- 
ment which insures them a day’s wages, any- 
how. 





The German law journals have a custom 
which seems commendable. They publish 
short notes of current decisions, but in addi- 
tion, each time a volume of the reports of the 
Supreme Court has been published, they take 
it up for a thorough review with the purpose 
of extracting and calling attention to such 
principles of law and their applications, as this 
series of decisions may disclose. In this way 
tne whole state of mind of the members com- 
posing the court at any given time is rather 
certain to be iaid bare, while each decision, 
taken by itself, often gives but an imperfect 
impression of the considerations governing the 
individual justices. 





An “International Academy of International 
Law” is to be opened at The Hague. It has 
been talked about ever since the Hague Con- 
ference of 1899 and 1907, but it now appears 
to be nearing its realization. 

The Dutch Minister, Dr. Asser, has given 
part of his Nobel prize towards it, and has 
also interested the Carnegie Foundation, and 
received contributions from other sources. 

The two Hague conferences brought many 
questions, which heretofore had belonged ex- 
clusively to the sphere of theory, within the 
realm of realities. Such as: The relation be 
tween international and national law; From 
what source does International Law draw its 
binding force? Are treaties concluded and 
customs grown up between states of equal 
legal force? How should the _ international 
law be systematized? Where does the évolu- 
tion lead? Etc., etc. It is now not only desir- 
able but necessary, soon to reach generally 
accepted answers to these and similar ques- 
tions. But as long as each writer on inter- 
national law acts from his national viewpoint, 
such agreements are hardly to be expected. 

The idea is, to have a permanent committee 
of lawyers from all countries, yearly to select 
a certain number of the matters of internation- 
al law, who during a certain time of the year 
shall give lectures before the Academy, the 
meetings of which are to be held in the Peace 
Palace. The students and auditors are ex- 
pected to be made up of lawyers, statesmen 
and laymen from all countries. The lecturers, 
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not only to obtain clear expositions of prin- 
ciples and points upon which agreement does 
exist, but also to blast the way for substantial 
agreement about such principles and _ points 
which are still in dispute. 

By an order of the Ministry of Justice, the 
use of writing machines has been made obliga- 
tory for all recording, orders, decrees, etc, in 
all the courts of Austria. The order goes into 
all sorts of detail; fixes the number of pages 
each typist must do in a day, what their pay 
shall be, how much is to be paid for each page 
over the minimum, “Visible’’ writing machines 
with “pica-type” letters are the only ones al- 
lowed, and machines with tabulators are de- 
clared preferable. Extra hours and work at 
home are prohibited. It seems also to con- 
tain rules for the instruction of operators; 
whether in a state school, does not clearly ap 
pear. 





Section 208 of the German Civil Code deals 
with interruption of the running of prescrip- 
tion, in other words, with renewals. Such re- 
newal may be in form or informal, as a pay- 
ment on account, payment of interest and the 
like. Even such acts by a third person may 
act as renewals, provided they have been caus- 
ed by, or consented to by the obligor. But the 
question has arisen, where a person by force 
of law has it in his power to bind another, has 
he ipso the right to renew such an obligation 

Under section 1357 of the Civil Code, the 
wife has the right to bind her husband to pay 
for the necessaries of life. The question has 
arisen, and is being generally discussed; has 
she also the power to renew such obligations, 
when once incurred in this way? 

No conclusion seems, so far, 
reached. 


to have been 


A new law governing joint stock corporations 
went into effect in Sweden on January 1, 1912. 
From reading it through once, we gain the im- 
pression of an excellent, sane and safe law, 
protecting the general public, without putting 
all sorts of unreasonable obstacles in the way 
ot honest business. If somebody familiar with 
the language, should have the leisure and pa- 
tience to translate it into English, he would 
earn the gratitude of this land of loose and 
wila corporation legislation. 

While Australia is not in Europe, the fact 
that we in a former number mentioned the 
proposed French law for dealing with strikes, 
may justify a mention of the Australian law 
upon this subject of 1904, as amended in 1910 





(work on a further amendment is now in pro- 
gress). 

‘Lhe “Industrial Conciliation and Arbitration 
Act created what is at the same time a Board 
of Conciliation and a Court. It consists of 
members of the opposing parties with a presi- 
dent, who must be a justice of the High Court, 
and is appointed for seven years by the Goy- 
ernor General, and may be re-appointed. 

As president he is always sitting, and it is 
his duty, upon his own initiative, both to try 
to prevent strikes and lock-outs, and to stop 
such as may have occurred. In this capacity 
there is given him the right to subpoena wit- 
nesses and to enforce their attendance by large 
fines. 

All agreements about wages, hours of work 
and other important matters must be submit- 
ted and approved by him, and, as tar as we 
understand, his signature gives to the agree- 
ment the character of a judicial decree (for the 
time fixed in the agreement( and a breach 
thereof is followed by the imposing of fines, 
etc., in other words, actions contrary to an ap- 
proved agreement are considered in the nature 
of contempts of court. 

But where there is no agreement, and the 
“President” has been unable to persuade the 
parties to enter one, he automatically trans- 
forms himself into a “Court,” and after a hear- 
ing gives judgment in the case. At such hear- 
ing, nobody except the parties to the dispute 
(or some of them deputized for that purpose) 
and especially no lawyers are allowed. In his 
decision, the Court has the power to go ultra 


petita partium, if it appears necessary to him ~ 


in order to reach an equitable settlement. He 
is bound to decide according to “equity, good 
conscience, and the substantial merits of the 
case.” In his decree, the judge puts a time 
limit (not over 5 years) to it. With the ex- 
ception of pure questions of law, there is no 
appeal from such a decree. 

The effect of-disobedience of the decree is 
fines until £1000, for which the corporate or 
associate property is primarily responsible, But 
in subsidium all the individuals involved be- 
come responsible. In addition, such who dis- 
obey, can be removed as directors, or members 
of the labor organization, and be deprived of 
any claim against their respective organiza- 
tions; further, they can be prohibited from 
ever joining the organization, from which they 
have been removed. 

The same punishment is applicable to such, 
who commence a strike or a lock-out, without 
first submitting the dispute to the Arbitration 
Court. 

This law seems very radical, and it appears 
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conscious that they have been selected by an 
international body, and that they are to speak 
before an international audience, will natural- 
ly force into the background any national bias 
they may have, and in this way it is expected, 
to be carried out in a radical spirit. In a case 
reported in 6 W. A. Arb. Rep. 84, p. 17, Jus- 
tice Burnside decided, that “the mine owner, 
whether his mine paid as well as others or not, 
must pay a wage corresponding to the normal 
necessities of a human being living in a civiliz- 
ed country,’ and “If the operator cannot pay 
such a wage, it becomes his duty to give up his 
business, and to let the workmen become ab- 
sorbed by other enterprises.” 
TEISEN. 








STATUTE OF FRAUDS—SIGNATURE 
AND WAIVER. 





The decision of the Supreme Court of 
Arkansas in the case of Lee v. Vaughan’s 
Seed Store’ calls for a fresh discussion of 
the Statute of Frauds, with respect to what 
is the meaning of “the party to be charged,” 
“signed” and what may be a waiver of the 
right to set up the statute. 

Vaughan’s Seed Store had printed for 
its use in selling onion sets,a form of con- 
tract with its name printed in heavy black 
type letters. The contract recited that 
Vaughan’s Seed Store sells to the party, 
naming the purchaser. At the foot of the 
contract there was a blank space for the 
signature of the buyer, but no blank space 
for the signature of Vaughan’s Seed Store. 
There was no space on the form for the 
Signature of the seller. ‘he contract was 
in good legal form, and in every way suffi- 
cient as a contract, if properly signed. 

The seller, Vaughan’s Seed Store, sent 
its agent to the buyer with one of these 
forms, and the blanks were filled in by said 
agent, and the contract signed by the 


buyer. The seller’s agent left a carbon 
copy of the memorandum with the buyer, 


taking away with him the original. There 
was no recital in the memorandum that it 
was not a contract’ until approved by the 


(1) Reported in 141 S. W. Rep. 496. 





seller. Ten days after the agent left, the 
seller wrote the buyer that the seller could 
not fill the contract order, because the seller 
was pretty well booked up on the varieties 
in question, Other correspondence fol- 
lowed, the buyer insisting that he had a 
binding contract which should be performed 
on behalf of the seller. The seller at first 
made no denial of the authority of the 
agent, but in the concluding part of the cor- 
respondence claimed that the agent did not 
sign the memorandum, and that said agent 
had no authority to make a binding con- 
tract. But did not claim that the contract 
could not be enforced by reason of the 
Statute of Frauds. 

The seller declined to deliver the onion 
sets, and after the time of delivery the 
buyer brought suit on the contract. There 
was no signing by the seller other than the 
printed name of the seller in the contract. 
In the court the seller did not in its first 
answer claim the benefit of the Statute of 
Frauds. ; 

The court directed a verdict for the de- 
fendant, on the ground that the contract 
was unenforceable because there was no 
memorandum duly signed, as required by 
the Statute of Frauds. The Supreme Court, 
in affirming the decision, passed upon sev- 
eral questions of more or less importance 
to persons who are interested in buying 
and selling goods on contracts. 

The Party to Be Cherged—The learned 
court held that the “party to be charged” 


- meant the one against whom the contract 


is sought to be enforced. This ruling adds 
another case to the already endless and 
hopeless conflict on the subject. No amount, 
of discussion can ever bring the courts into 
unison on that point. The only possible re- 
lief would be the passage of a uniform law 
by all the states, defining exactly what is 
meant by the language. That is about as 
hopeless as the reconciliation of the court 
conflicts, and therefore the lawyer who 
seeks- to advise his clients as to what the 
law is, and the business man who wishes 
to make a contract must continue forever 
without relief upon the subject. The only 
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sound, logical rule is that the statute meant 
to make a contract enforceable if it was 
signed by either of the parties, and accepted 
by the other. 

The Arkansas Statute? declares that no 
contract for the sale of goods for the price 
of $30.00 or upward, shall be binding on 
the parties unless some note or memoran- 
dum be signed by the party to be charged. 
A contract is a charge upon each party 
who is bound by the contract. Each party 
is charged with the performance of this con- 
tract. Each gives to the other a considera- 
tion. Neither gives any higher or better 
consideration than the other. The two con- 
The vendor must 
deliver the goods, and the vendee must de- 
liver the 


siderations are equal. 
money. The latter is charged 
with the delivery of the money, and the 
former is charged with the delivery of the 
goods. It is an inequitable rule to say that 
the party to be charged is the defendant in 
the.suit that may be brought to enforce the 
contract. That rule leaves the contract as 
with a right to 


decline the con- 


a mere offer on one side 
the other side to accept or 
tract and re-sell when 
the time for delivery comes, the seller may 


the goods, and 
refuse to deliver because the seller has not 
signed the contract. The time of delivery 
may be a year hence. The rule adopted puts 
it in the power of the seller to wait until 
the time for delivery is up, and then offer 
the goods and enforce the contract, al- 
though the contract has not been and is not 
at all binding on the seller. 
mutuality. 
adopted, is 
contract, and the same is accepted by the 
‘other, then either party may enforce the 
contract.® 


This destroys 
The true rule that should be 
that if either party signs the 


In New York the vendor is the party to 
be charged.* In Kentucky the party to be 
charged in the sale of land is the vendor.® 
In Oklahoma an order for goods procured 


(2) . Kirby’s Digest, Sec. 3654. 

(3) Reed on Statute of Frauds, 
cases there cited. 

(4) Reilly v. Steinhardt, 111 N. Y. S., 472. 

(5) Evans v. Stratton, 134 S. W. Rep. 1154; 
City of Murray v. Crawford, 127 S. W. 494. 


Sec. 259, and 





by the seller and signed by the buyer, who 
is the vendee, the vendee therefore being 
the party to be charged is held good.® In 
some jurisdiction it is the vendee who is 
the party to be charged.’ To hold that the 
party to be charged is the defendant is to 
read into the statute something that does 
not exist there now. In effect such a ruling 
makes the statute to read “signed by the 
party to be charged, provided that party 
is the defendant.” ,The real meaning of the 
word “charged” should be used and no 
That word is a technical one, and 
A charge 


other. 
conveys the idea of obligation.* 
is defined as an obligation directly bearmg 
on the individual thing or person to be af- 
fected.* Therefore, if the contract is signed 
by either party, logically the statute in- 
tended that it should be binding upon both 
parties. To hold that the statute means the 
defendant, is to give the plaintiff, who has 
not signed the contract, an option contract, 
although the contract itself may have no 
provision for an option. Such ruling de- 
stroys the mutuality of contracts 

IVhat Is a Signature?—The learned court 
in the case under review, in defining a sig- 
“A signature consists both 


10 


nature, said: 
of the act of writing one’s name, and of 
the intention thereby, to finally authenti- 
cate the instrument.” This ruling does not 
seem to be supported by the decisions on 
the subject. It is true that the signature, 
whatever it may be, must be made with 
the intention to authenticate the instru- 
ment.'! It is not necessary that the signa- 
ture should be in writing, nor is it neces- 
sary that it should be “subscribed” to the 
contract."2. A printed or stamped name is 
sufficient, if intended as a signature.’* A 


(6) Cameron Coal & Mere. Co. v. Universal 


Metal Co., 110 Pac. R. 720. 
(7) Reed on Statute of Frauds, Sec. 259, and 
eases there cited. 


(8) Merchants Exchange National Bank V. 
Commercial Warehouse Co., 49 N. Y. 635. 

(9) Felix v. Wallace County Commission- 
ers, 62 Kan. 832. 

(10) Reed on Statute of Frauds, Sec. 266. 

(11) 20 Cyc. 274 and cases, 

(12) 2 Page on Contracts, Secs. 569, 690 and 
759. 

(13) 20 Cyc. 275. 
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printed name on a letter head, preceding 
the memorandum is a signature."* If the 
name of the party sought to be charged, 
appears in the memorandum so as to be 
applicable to the whole substance of the 
writing, and was written by himself or his 
authorized agent, it is immaterial in what 
part of the instrument the name appears.’® 
The printed name of the vendor in the body 
of the instrument is a sufficient signing.’® 
Where a contract by a corporation is writ- 
ten by its agent, and the name of 
the corporation is written in the body 
of the instrument, the contract is 
signed by the corporation within the 
meaning of the statute..* The use of a 
printed form with a vendor’s name printed 
therein is a sufficient signing of the contract 
without the name of the vendor being ac- 
tually written in the contract.’* 

In the case last cited the contract~ was 
written on the printed letter head of the 
defendant. 

In an early Arkansas case it was held that 
it was not necessary that the obligor to a 
deed or bond should subscribe his name.’® 
It has been held that the use of a printed 
letter head or bill head is sufficient signa- 
ture.*° 

The courts of this country have general- 
ly followed the decisions of England in the 
construction of the Statute of Frauds.*" It 
is well settled in England that the appear- 
ance of the vendor’s name printed in a bill 
of parcels is a sufficient signature to bind 
him.*? It is immaterial that the defendant’s 
name appears in the body of the memoran- 
dum instead of at the end of it.2* A bill 


(14) Reed on Statute of Frauds, Secs. 384 to 
386; Taylor v. Dobbins, 1 Str., p. 399; Sayers v. 
Patterson, 2 W. M. cas., 334; Torrett v. Cripps, 
48 L. J. N. S. Ch., 567. 

(15) Clark on Contracts, Sec. 125. 

(16) 20 Cyc., p. 274, and cases there cited. 

(17) Tingley v. Bellingham Bay Co. (Wash.) 
32 Pac. Rep. 737. 

(18) Anderson v. Wallace Lumber & Mfg. 
Co. (Wash.) 70 Pac. Rep. 247. 

(19) Jeffery v. Underwood, 1 Ark. 108. 

(20) Penniman vy. Hartshorn, 13 Mass. 87; 
Merritt v. Clason, 12 Johnson 102. 

(21) Fagan y. Faulkner, 5 Ark. 161. 

(22) 1 Parson on Contracts, p. 591. 

(23) New England, ete., Co. v. Standard Co. 
(Mass.) 52 Am. St. R. 516. 





of parcels written out upon a letter head or 
bill head, and delivered by the vendor, is 
a sufficient memorandum.** In an English 
case, the court said: 

“The single question is whether, if a 
man be in the habit of printing instead of 
writing his name, he may not be said to 
sign by his printed name, as well as his 
written name.’”® 

Generally it is sufficient, if the names of 
the principals are inserted in such form 
and manner as to indicate that it is their 
contract by which one agrees to sell, and 
the other to buy the goods or merchandise 
specified, upon the terms therein expressed. 
It is the substance, and not the form of the 
memorandum, which the law regards. The 
great purpose of the statute is answered if 
the names of the parties and the terms of 
the contract are authenticated by written 
evidence, and do not rest on parol proof.”® 
In a leading case on the subject, Lord El- 
lenborough, in holding that a printed name 
in the body of the instrument was a suffi- 
cient signature to take it out of the Statute 
of Frauds, said :*7 

“T cannot but think that a construction 
which went the length of holding that in 
no case a printing or any other form or 
signature could be substituted in lieu of 
writing, would be going a great way, con- 
sidering how many instances may occur in 
which the parties contracting are unable to 
sign, If indeed this case had rested merely 
on the printed name unrecognized by and 
not brought home to the party as having 
been printed by him, or by his authority 
so that the printed name had been unap- 
propriated to the particular contract, it 
might have afforded some doubt whether 
it would be intrenching upon the statute to 
have admitted it. But here there is a sign- 
ing by the party to be charged, by words 
recognizing the printed name as much as 
if he had subscribed his mark to it, which 
is strictly the meaning of signing, and by 


(24) Hawkins v Chace, 19 Pick 502. 

(25) Saunderson vy. Hawkins, 2 B. & Pul. 238. 

(26) Coddington v. Goddard, 16 Gray 444. 

(27) Schneider v. Norris, 2 M. & S. 286; 3 
Parsons on Contracts, p. 8. 
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that the party has incorporated and avowed 
the thing printed to te his; and it is the 
same in substance as if he had” written 
Norris & Co, with his own hand. It appears 
to me, therefore, that the printed name 
thus recognized as a signature is sufficient 
to take this case out of the statute.” 

It matters not where the maker signs his 
name, nor in what form he signs, provided 
it appears that the intention was to sign.** 

Waiver—Where the statute does not 
make the contract void, but merely unen- 
forceable for want of evidence, the courts 
generally have upheld the slightest recog- 
nition of the contract as valid. This is well 
supported by sound reason and many au- 
thorities. One of the best reasons is the 
moral side of the question. The moral idea 
has always had much to do with impelling 
courts to hold that the slightest recognition 
of a contract will preclude the defendant 
from claiming the benefit of the statute. 
The Supreme Court of Vermont, upon the 
moral question, said :*° 

“It may seem at first sight that the law 
of this subject is rather too narrow and 
technical to be sensible ; but we become rec- 
onciled to it when we consider that a party 
who admits a contract in his pleading, thus 
obviating the very danger the statute was 
intended to guard against, himself stands 
on pretty narrow ground morally and equit- 
ably when he asks to have that contract 
nullified as far as unexecuted, solely be- 
cause it does not happen to have been re- 
duced to writing.” 

The courts are generally careful to pre- 
the Statute of 
Frauds to enable him to commit a fraud.*° 


vent a party from using 


Therefore, the defendant may complete the 
contract by a letter which attempts to deny 
The Statute of Frauds af- 
fects only the remedy, and the defendant 


the contract.** 


(28) 3 Parsons on Contracts, p. 8. 

(29) Battel v. Matot, 58 Vert. 271. 

(30) 20 Cyc. 280. 

(31) St. L. I. M. & S. Ry. Co. v. Beidler, 45 
Ark. 17. 





may waive his right to that remedy.*? A 


letter discussing the subject, when taken 
in connection with the contract itself, is a 
A let- 


ter signed by the party to be charged, al- 


sufficient signing of the contract.** 


though the writer seeks to repudiate the 
contract, is sufficient to take the case out 
of the statute.** The fact that the letter was 
intended for some other purpose than to 
complete the contract, does not prevent its 
effect.**> Any letter that refers to the con- 
tract or memorandum, and recognizes its 
existence is sufficient.*® 

Where the existence of the contract is 
once recognized, the contract is thus made 
complete, and the party cannot recede from 
it any more than he could of his own accord 
break any other contract.** 

A Jury Question—Where the name is 
printed, and there are circumstances from 
which a jury might infer an intention to 
use the printed name as a signature, the 
case should go to the jury. It is a matter 
of intention, and intention is usually a 
question of fact. The Supreme Court of 
Maryland, in discussing this point, said: 

“And it was also for the jury to deter- 
mine the question whether the printed 
names were adopted and appropriated by 
the defendants as theirs as well as of the 
fact of the memorandum being the act of 
their authorized agent.”** 

James B. 

Fort Smith, Arkansas. 


McDonoucuH, 


(32) Browne on Statute of Frauds, Sec. 135; 
20 Cyc. 308. 

(33) Dyrenforth v. Palmer Fire Co. (II) 88 
N. E. Rep. 290. 

(34) Capital City Brick Co. y. Atlantic Ice 
& Coal Co. (Ga.) 63 S. E. 562. 

(35) First Presbyterian Church vy. Swanson 


(I1l.) 100 Ill. App. 39. 

(36) Oliver v. Hunting, 44 Ch. Div., 205; 
Studds v. Watson, 28 Ch. Div. 305; Shardlow v. 
Cottrell, 30 Ch. Div. 90. 

(37) Battell v. Matot, 58 Vert. 271; Reed on 
Statute of Frauds, Secs. 461-529; 29 Am. & Eng. 
Enc. of L., 811 and cases there cited. 

(38) Drufy v. Young (Md.) 42 Am. Rep. 343; 
Johnson v. Dodgson, 2 Mess. & W. 653; Browne 
on Statutes of Frauds, Sec. 357; 16 Am. & Eng. 
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CRIMINAL LAW—CONSOLIDATING INDICT- 
MENTS. 





COMMONWEALTH v. ROSENTHAL. 





Supreme Judicial Court of Massachusetts. 
Middlesex. February 27, 1912. 





97 N. E. 609. 





Two persons, separately indicted for the same 
offense, may be tried together. 





RUGG, C. J.: (1, 2) It is well settled that 
a defendant may be charged with divers and 
distinct offenses, whether felonies or misde- 
meanors, of a kindred nature, and liable to 
punishments of the same general character, 
by several counts in the same indictment or 
complaint. Com. v. Mullen, 150 Mass, 394, 23 
N. E. 51; Castro v. The Queen, 6 App. Cas. 
229. It has been decided also that two per- 
sons separately indicted for the same offense 
may be tried together. Com, v. Seeley, 167 
Mass. 163, 45 N. E. 91. It was held in Com. 
v. Bickum, 153 Mass. 386, 26 N. E. 10038, that 
a de‘endant against his objection could not be 
tried at one time upon two separate complaints 
charging two distinct crimes committed at dif- 
ferent times. To this same effect see McClel- 
lan vy. State, 32 Ark. 609. None of these de- 
cisions quite reach the point presented by the 
case at bar. Broadly stated, that point is 
whether two indictments founded upon sub- 
stantially one transaction provable largely by 
the same evidence can be tried together against 
one aeiendant. Concretely, it is whether a de- 
fendant against his protest may be tried at 
one time upon two separate indictments, one 
charging abduction of a girl between seven- 
teen and nineteen years of age, for the pur- 
pose of unlawful sexual intercourse (R. L. c. 
212, § 2, as amended by St. 1910, c. 424, § 1) 
and the other charging adultery with the same 
girl. 

(8, 4) Each of the offenses named is a 
felony, being punishable by imprisonment in 
the state prison. R. L. c. 215, § 1. The gen- 
eral nature of the two offenses is the same, 
namely, unlawful sexual relations. The en- 
ticing away of the girl’ from home or else- 
where by a married man is but a preliminary 
step in the accompilshment of the ultimate 
design. The evidence which would support 
the two charges would be similar in character. 
The mode of trial is the same. The circum- 
stances that the statute of limitations is less 
as to abduction and a greater burden of evi- 





dence is required for conviction of it (R. L. 
c. 212, § 7) do not differentiate the two crimes 
in that respect. Nor do the facts that an un- 
married man might be found guilty of one of- 
fense while only a married man vould commit 
the other. upon the allegation of the indict- 
ment, or that an element of fraud might enter 
into one and not into the other crime consti- 
tute vital differences. The two offenses might 
have been joined by several counts on one 
indictment. In the case at bar the offense, 
whatever it might be found to be, grew out of 
the same acts. The same evidence would be 
required in substance to prove each crime, al- 
though less would suffice to convict of one 
than the other. Where the essential elements 
of the conduct, which may constitute two dis- 
tinct crimes, are the same and to be proved in 
large part by the same evidence, and where 
the indictment might have been drawn le- 
gally so as to include both crimes, no right 
of the defendant secured to him by the law 
as matter of right is violated by compelling 
a joint trial of both indictments in the exer- 
cise of a sound judicial discretion. 


The rule of Com, v. Bickum, 153 Mass. 386, 
26°N. E. 1003, does not prevail generally. 
State v. Johnson, 50 N. C. 656, and Withers v. 
Com., 5 Serge. & R. (Pa.) 59, are referred to in 
that opinion See, also, State v. Lee, 114 N. C. 
844, 19 S. E. 375. The contrary practice is 
established by statute in some jurisdictions. 
Williams v. U. S., 168 U. S. 382-390, 18 Sup. 
Ct. 92, 42 L. Ed. 509; Short v. People, 27 
Colo. 175, 60 Pac. 350. In Logan v. U. S., 144 
U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429, de- 
cided after Com. v. Bickum, it was said by 
Mr. Justice Gray at page 296 of 144 U. S., page 
627 of 12 Sup. Ct. (36 L. Ed. 429), that differ- 
ent indictments “might perhaps have been or- 
dered, in the discretion of the court, to be 
tried together independently of any statute 
upon the subject. See Ex parte Yarbrough, 
110 U. S. 651, 655 [4 Sup. Ct. 152, 28 L. Ed. 
274]; U. S. v. Marchant, 12 Wheat. 480 [6 L. 
Ed. 700].” In Brown v. U. S., 143 Fed. 60, 66, 
67, 74 C. C. A. 214, 220, 221, it was said by 
Judge Van Devanter that the indictments 
“were tried together as separate indictments 
to avoid unnecessary delay and expense in the 
interests of both the government and the de- 
fendants. * * * The court was invested 
with a discretion to direct that the indictments 
be thus tried together independently of any 
statute upon the subject.” In Cummins Vv. 
People, 4 Colo. App. 71, 74, 34 Pac. 734, 735, 
it was said that the statute was “but an em- 
bodiment of a well established principle of the 
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common law.” See, also, People v. Jacobson, 
247 Ill. 394, 397, 93 N. E. 417. 


The logic of Com.-v. Bickum, 153 Mass. 
386, 26 N. E. 1003 did not obtain in Com. 
v. Miller, 150 Mass, 69, 22 N. E. 434, where 
two, jointly complained of in the district 
court in two counts with having received dif- 
ferent stolen goods at different times, one be- 
ing found guilty on both counts and the other 
acquitted on the first and found guilty on the 
second count, on the appeal of both separate 
trials were retused in the superior court, al- 
though the result was that two defendants 
were tried together, one charged with the two 
distinct offenses and the other with one offense 
only. An inexorable application of the logic of 
Com. v. Bickum, 153 Mass. 386, 26 N. E. 1003, 
might include this case. But this court has 
refused to approve its logic in cases where 
substantial justice does not require it, and 
where no substantive right of a defendant has 
beeh invaded. In Com. vy. Seeley, 167 Mass. 
163, 45 N. E. 91, although no precedent there- 
for was found, it was held that two persons 
separately indicted for an offense committed 
jointly might be tried together. The incident 
under inquiry was made there the basis. of 
trial rather than the number of indictments. 
That principle is controlling in the present 
case, where the indictments were founded up- 
on what was in substance-a single criminal 
course of conduct. 

Without impairing the authority of Com. v. 
Bickum, as to cases exactly covered by it, we 
are not inclined to extend its doctrine. Not 
infrequently it may be uncertain at the time 
of action by the grand jury precisely what 
crime a defendant has committed. Larceny, 
embezzlement, and obtaining property by false 
pretenses are closely interwoven, and the dis- 
tinctions between them not infrequently in- 
volve extreme technicality. Be‘ore the adop- 
tion of the act simplifying criminal pleading, 
miscarriages of justice have resulted from 
mistakes in perceiving the differences between 
them. See Com. v. King, 202 Mass. 379, 388, 
88 N. E. 454; Com. v. Althause, 307 Mass. 32, 
46, 93 N. E. 702, 31 L. R. A. (N. S.) 999. Some 
difficulties in this regard perhaps may survive. 
Other illustrations might be given to show the 
difficulty of being certain in advance of the ex- 
act crime which the evidence may prove. No 
sound reason can be given why several indict- 
ments charging different crimes arising out of 
a single chain of circumstances should not be 
tried together. Where several offenses might 
have been joined in one indictment, and would 
be proved by substantially the same evidence, 





or evidence connected with a single line of 
conduct, and grow out of what is essentially 
one transaction, and where it does not appear 
that any real right of the defendant has been 
jeopardized, it would be a refinement not de 
manded by the law or by justice to require in 
all instances a separate trial, simply because 
separate indictments had been found for each 
offense. The interests of the public and the 
rights of the defendant will be better subserv- 
ed in general by permiting as matter of law 
a single trial under such conditions leaving it 
to the sound discretion of the trial court to 
order separate trials when the rights of either 
the commonwealth or of the defendant appear 
to require it. here is nothing in the case at 
bar to indicate that such discretion was not 
exercised wisely. All the justices are agreed 
in this result but a minority prefer to reach it 
by overruling Com. v. Bickum, 153 Mass. 386, 
36 N. E. 1003. 
Exceptions overruled. 


Note.—Consolidating Indictments Against Dif- 
ferent Defendants.—The principal case only 
speaks argumentatizvely upon the question of the 
right to consolidate for one trial two indict- 
ments each against a different defendant and 
we have searched in vain to find where this 
has been done in any other case than the Massa- 
chusetts case it refers to. 

In Commonwealth y. Seeley, 167 Mass. 163, 
45 N. E. o1, referred to by the principal case, as 
holding that two persons separately indicted for 
an offense committed jointly might be tried to- 
gether, the statement of facts show there were 
two indictments for adultery, one against the 
man and the other against the woman, the venue 
and date being the same. When the cases were 
in order for trial the district attorney moved 
that they be tried together, stating that the wit- 
nesses in each case would be the same. Both 
defendants objectipg, the judge said he would 
order the trial to proceed upon both indictments, 
but if at any time it appeared that either de- 
fendant would be prejudiced by being tried with 
the other, at the request of counsel he would 
order the cases separated. The only way, other- 
wise than from names and dates that the adul- 
tery charged was hetween the same persons at 
the same time but the district attorney stated 
that it was as did the evidence. 

The opinion said this was within the power 
of the court to regulate the conduct of causes. 
It was objected that in this way the common- 
wealth would have four challenges out of one 
panel and if there were separate trials it would 
only have two out of one panel. The court said: 
“But the defendants would have four challenges 
out of one panel, and if they were not able to 
agree upon the challenge, or if one challenged 
where the other would prefer not to, they would 
be subjected to no greater disadvantage than 
they would have been liable to be subjected to 
if thev had been jointly indicted and had been 
refused separate trials. It is setled that in such 
a case the mere fact that a joint trial may pre)- 
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udice the defendants somewhat in the exercise 
of their rights of challenge is not a sufficient 
reason for directing separate trials.” 

The rule at common law has been stated to be 
a right of the crown, and not of the accused in 
case of joint indictment, subject to the control 
and discretion of the court to arraign and try 
those indicted jointly, either separately or joint- 
ly, and statutes have merely changed this rule, 
so as to give to each defendant the right in 
such cases to apply for a separate trial. Cur- 
ran’s Case, 7 Gratt. (Va.), 1. ¢. 627. 

This case is approved in State v. Rogers, 50 
W. Va. 422, 40 S. E. 230. 

In a Georgia case, common law authority is 
cited and quoted from at length and it all con- 
siders solely the right of challenge of each de- 
fendant under a joint indictment. Cruce v. 
State, 59 Ga. 83. 

Thus in 2 Hale, P. C. 268, it is said: “If twenty 
men were indicted for the same offense, though 
by one indictment, yet every prisoner should be 
allowed his peremptory challenges of thirty-five 
persons.” The dissenting opinion said as to a 
point not denied, that: “at common law the de- 
fendant had no right to sever, but the crown had 
that right.” 

In Regina v. Lovett, g Cor. and P. 462, and in 
Regina v. Collins, id. 456, there were separate 
indictments against each of two defendants for 
an offense growing out of the same transaction, 
viz.: libel as to the same handbill, in whose 
publication the two defendants joined. These 
cases were tried in the same court apparently 
on the same day and no point about severance 
or joinder was made. 

In Arkansas there were two _ indictments 
against the same defendant in respect to the 
same transaction and he was tried on both in 
one trial by his consent. The court said: “It 
was an irregularity, to say the least, to try the 
two indictments together.” McClellan v. State, 
32 Ark. 609. 

There is a federal statute and statutes in some 
states providing for consolidation of indictments 
against one defendant where all might have 
been embraced in one indictment, but nowhere 
that senarate indictments may be joined where 
one might have sufficed. 

This Masseachustts ruling has seemed so ex- 
traordinary that we have searched diligently, 
but without avail, to see whether such a course 
had been attempted in any other case. 











BOOKS RECEIVED. 


The Constitution and Enabling Act of the 
State of Oklahoma, Annotated, with References 
to the Constitution, Statutes and Dec'sions of 
Other States and the United States. By R. L. 
Williams, of the Oklahoma Supreme _ Court. 
Price, $4.50. Kansas City, Missouri, Pipes-Reed 
Book Company. Review will follow. 











HUMOR OF THE LAW. 


Of innumerable occasions when Judge Hoar 
indulged in the retort mordant, perhaps none 





gave him greater satisfaction than the follow- 
ing: B. F. Butler, his chief adversary at the 
bar in the early ‘'50’s, as counsel for the de- 
fense, closed with this sympathetic appeal to 
the jury: ~ 

“We have the highest authority for saying, 
‘Everything that a man hath will he give for 
hie tite.’ ” 

When Hoar’s turn came, he said: “It has for 
a long time been suspected by those who have 
watched Mr. Butler’s career that he recognized 
as the highest authority the individual upon 
whom he now relies. For, gentlemen, as you 
well know, the statement which he quotes from 
the book of Job was made by Satan.” 


WE'VE GOT 'EM DEAD. 
Once, on a fervid, arid day 
About fovr miles from town, 
A measley stack of musty hay 
And a farmer’s barn burned down. 


‘Who burned my bain?’ the farmer cried; 
“Who burned my stack cf hay?” 

“It might be me,” his son replied, 
“I threw a match that way.’ 


‘Who burned my barn?’ the farmer bawled, 
“Who burned my clover stack?” 

“IT saw a tramp,” a neighbor called, 
“All scorched adown the back.’ 


‘Who burned my barn?” the farmer brayed; 
“Who burned my stack of feed?’ 

‘The cook threw coals.”’ said the dairy maid, 
The hired man agreed. 


‘Who burned my barn?” the farmer roared; 
“The roan mule’s home and hearth.” 

The cry went forth, and rose and soared 
Till it reached e’en Leavenworth. 


A lawyer heard what the echv brousht, 
And straightway oped his mouth. 

These soothing words the farmer caught: 
*‘Yhere’s a railread four miles south.” 


His pass that lawyer quickly tok, 
And to the farmer sped. 

And'in spite of boy, and tramp, and cook, 
He cried, “We've got ‘em dead.” 


Full soon into the jury box 

Came tweive men good and true, 
No need of judge or witnesses, 

They knew just what to do. 
That lawyer read them verses sweet, 
The jury need not leave their seat— 


Daughter—‘ But, mother, I don’t see how you 
can give me any advice as to my married life 
when you have only been married once, and I 
have already been married three times.’’—Flieg- 
ende Blaetter. 


Briggs—Did the doctor build you up as he 
said he would? 

wrigzgs—Yes, and judging from his bill, he 
charged me both as a physician and a first- 
class building constructor. 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opincons of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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1. Adverse Possession—Color of Title.—A 
void deed is color of title, so as to start the 
running of the statute of limitations.—Mary 
M. Miller & Sons y. Simmons, Wash., 121 Pac. 
462. 

2. 





Notice.—When the possession of land by 
two brothers claiming an interest therein had 
been shown, it was competent to prove the 
neighborhood notoriety of their cla'm as against 
the mortgagee of a third brother who held 
the title —International Harvester Co. of Amer- 
ica v. Meyers, Kan., 121 Pac. 500. 

3. Animals—Brands.—The brand law does 
not require ownership of an animal to be prov- 
en by the recorded brand alone, but it may be 
proven by other evidence, as if no brand law 
existed.—Territory v. Harrington, N. M., 121 
Pac. 613. 

4. Assignments—Bailment.—At common law 
the bailee was entitled to all defenses which 
accrued against the bailor before notice of as- 
signment.—Stanford Compress Co. v. Farmers’ 
& Merchants’ Nat. Bank, Tex., 143 S. W. 1142. 

5.——Garnishment.—In absence of statutory 
provisions, no particular form is necessary to 
effect a valid assignment so as to defeat gar- 
nishment by a creditor of the assignor.—Porter 





v. Title Guaranty & Surety Co., Idaho, 121 Pac. 
548. 

6. Attachment—Collateral Attack.—Levy of 
attachment held not subject to collateral attack 
because of alleged insufficiency of the bond 
signed by a bank.—Marquis v. Ireland, Kan., 
121 Pac. 486. 


” 


7. Bankruptey—Act of Bankruptcy.—A reso- 
lution by the directors of a corporation that it 
could not pay its debts, and that it was willing 
to be adjudged a bankrupt on that ground, held 
to constitute an act of bankruptcy.—In re 
American Guarantee & Security Co. of Califor- 
nia, D. C., 192 Fed. 405. 

8. Costs.—A surety’s claim for reimburse- 
ment for costs paid under a bond on appeal 
held provable.—In re Lyons Beet Sugar Refin- 
ing Co., U. S. D. C., 192 Fed. 445. 

9.- Injunction.—Creditors of a bankrupt 
corporation, who hold its mortgage bonds as 
collateral security, will not be enjoined from 
selling them under the pledges.—In re Iron- 
clad Mfg. Co., C. C. A., 192 Fed. 318. 

10.——Partnership.—Payment of certain cred- 
itors in full by a partnership, although its 
liabilities exceeded its assets, did not consti- 
tute an act of bankruptcy by giving a prefer- 
ence, where the members were amply solvent.— 
Washington Cotton Co. v. Morgan & Williams, 
Cc. C. A., 192 Fed. 310. 

11.——-Pleading.—A court of bankruptcy held 
to have no discretion to permit an amendment 
of specifications of objection to the discharge 
of a bankrupt, setting out an entirely new and 
separate ground of objection, after the expira- 
tion of the 10 days allowed for filing objec- 
tions.—In re Johnson, U. S. D. C., 192 Fed. 356. 

12. Practice.—Where no proof of defend- 
ant’s possession of property so as to enable 
him to comply with an order requiring him to 
turn over money to the trustee of a bankrupt 
corporation was made because of a misappre- 
hension of the trustee and the referee, the 
case would be remitted, and an opportunity 
afforded to make such proof.—lIn re Kornit Mfg. 
Co., U. 8. D. GC. 192 Fed. 392. 

13. Preference.—Petition failing to charge 
that creditor had reasonable cause to believe 
that preference was intended held insufficient 
to state a cause of action.—Rodolf v. First Nat. 
Bank of Tulsa, Okla., 121 Pac. 629. 

14, Referee.—A referee in bankruptcy has 
jurisdiction of a proceeding to compel the of- 
ficers of a corporation to pay over money al- 
leged to belong to the corporation and an 
amount assessed against them for unpaid 
shares.—In re Kornit Mfg. Co., U. S. D. C., 192 
Fed. 392. 

1d. Release From Debt.—A broker's dis- 
charge in bankruptcy held not to release him 
from liability for intentionally converting cor- 
porate stock.—Kavanaugh vy. McIntyre, 133 N. 
Y. Supp. 679. 

16. Bills and Notes—Alteration.—The altera- 
tion of a check without the consent of the 
drawer though leaving no mark of the altera- 
tion observable by ordinary pruednce, avoids 
the check.—M. Jones & Co. v. Bank of Horatio, 
Ark., 143 S. W. 1060. 

17.——Indorser.—An indorser to procure cred- 
it or receiving part of-the cunsiueration held 
liable as an original promissor.—Lumberman’s 
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Nat. Bank of Portland y. Campbell, Ore., 121 
Pac. 427%. 

18.——Pledgee.—A pledgee of a note held en- 
titled to sue for the full amount thereof no 
matter what his interest therein may be.— 
Gold Glen Mining, Milling & Tunneling Co. vy. 
Dennis, Colo., 121 Pac. 677. 

19. Boundaries—Common Reputation.—Evi- 
dence of common reputation as to the location 
of private boundaries held inadmissible, when 
not shown to have originated at such a remote 
time that direct evidence is unobtainable.— 
Lamb v. Copeland, N. Car., 73 S. E. 797. 

20.—Dividing Line.—A right, based on ac- 
quiescence in a dividing line, must be pleaded 
to be available in a suit to enjoin the cutting 
of an aren in a party wall and the use of a com- 
mon stairway.—Shoemaker y. Wallace & Ver- 
rier, Iowa, 134 N. W. 740. 

21. Carriers of Goods—<Act of God.—A carrier 
is not liable for damages caused by an act of 
God, when such damages are not contributed to 
by any negligence of the carrier.—Gulf, C. & S. 
F. Ry. Co. v. Texas star Flour Mills, Tex., 143 
S. W. 1179. 

22.——-Commerce.—A _ suit under Interstate 
Commerce Act, for mandamus to compel a com- 
mon carrier to make annual reports to the In- 
terstate Commerce Commission, can be main- 
tained only after such report has been demand- 
ed and refused.—United States v. Union Stock- 
yard & Transit Co. of Chicago, U. S. Com. Ct., 
192 Fed. 330. 

23. Carriers—Fixing Rates.——The aggregate 
amount of outstanding stock and bonds of a 
railroad company is not a proper measure of 
the value of its property for rate fixing pur- 
poses.—Texas & P. Ry. Co. vy. Railroad Commis- 
sion of Louisana, U. S. C. C. A., 192 Fed. 280. 

24. Carriers of Goods—Rebates.—Where defen- 
dant shipped oil at concession rates on prepaid 
shipping orders, making settlements with the 
earrier periodically, there were as many of- 
fenses committed on a settlement being made 
as there were separate transactions or trans- 
portations covered by such settlement.—United 
States v. Standard Oil Co. of New York, U. S. 
D. C., 192 Fed. 438. 

25. Special Damages.—Special damages for 
delay in shipment of goods are_ recoverable 
when the carrier has notice that delay in deliv- 
ery will result in such damages.—Mills y. 
Southern Ry. Co., Carolina Division, S. Car., 73 
S. E. 772. 

26. Carriers of Passengers—Negligence.—A 
carrier held not liable for injuries to a passen- 
ger in consequence of the unnatural appear- 
ance and conduct of a lunatic passenger.— 
Louisville & N. R. Co. v. Brewer, Ky., 143 S. W. 
1014, 

27. Chattel Mortgages—Future advances.—A 
mortgage to secure future advances held not 
required to specify definitely the amount to be 
auvanced.—Candler vy. Cromwell, Miss., 57 So. 
554. 

28—-Waiver of Lien.—Authority by mort- 
gagee to mortgagor to sell held not a waiver of 
the mortgage lien, and the mortgagee may re- 
voke the authority at any time before a valid 
sale.—Saxton v. Breshears, Idaho, 121 Pac. 567. 














29. Charities—Ejectment.—An appointment of 
trustees which is only voidable held not open to 





attack in their action in ejectment.—Busbee v. 
Thomas, Ala., 57 So. 587. 


30. Commerce—Taxation.—The earnings of 
nonresident express company carrying goods 
between two points within the state over route 
incidentally traversing portion of another state, 
derived from carriage within the state, held 
within the gross receipts upon which tax under 
Rey. Laws Minn. is based without burdéning 
interstate commerce.—United States Express 
Co. v. State of Minnesota, 32 Sup. Ct. Rep. 211. 

ol. Taxation.—Tax imposed on_ capital 
stock of foreign railway company, held invalid 
under the commerce clause of the federal con- 
stitut'on.—Atchison, T. & S. F. Ry. Co. v. O’- 
Connor, 32 Sup. Ct. 216. 

32. Constitutional Law—lInitiative and Ref- 
erendum.—Whether a state has ceased to be 
republican in form, within guaranty in Const. 
U. S. art. 4, see. 4, because of its adoption of the 
initiative and referendum, is a political ques- 
tion, solely for Congress.—Pacific States Tele- 
phone & Telegraph Co. v. State of Oregon, 32 
Sup. Ct. Rep. 224. 

33. Judicial Powers.—102 Ohio Laws, p, 
524, creating a state liability board of awards 
to establish a state insurance fund held not 
invalid as a’ delegation of judicial powers to 
the board.—State v. Creamer, Ohio 97 N. E. 
602. 

34. Contracts—Building Contract.—Slight de- 
viations from a building contract, if not will- 
ful, will not prevent recovery on the contract. 
—Pratt v. Dunlap, Conn., 82 Atl. 195. 

35. Liquidated Damages.—A complaint in 
an action for breach of contract stipulating for 
liquidated damages must allege nonpayment.— 
Posner v. Kosenberg, 133 N. Y. Supp. 704. 

36. Work and Material.—In an action for 
work and materials furnished under a ‘contract, 
plaintiff held not precluded from recovery by 
noncompletion of the contract, if there was an 
acceptance by defendant, or if full performance 
was prevented by defendant. Meyer v. Fren- 
kil, md. 82 Atl. 208. 

37. Corporations—Evidence.—Entries in cor- 
porate books held not conclusive upon the courts 
in an action contesting election of purported 
stockholders as trustees.—In re George Ringler 
& Co., N. Y. 97 a. E. 593. 

38.——Officers.—The president of a corpora- 
tion has no authority as such, to make a con- 
tract for insurance in its behalf, in the absence 
of some incidental powers express or implied. 
—Kline Bros. & Co. v. Royal Ins. Co., U. S. C. 
C., 192 Fed. 378. 

39. Courts—Appeal.—aA plaintiff, suing in the 
municipal court, may vacate the judgment for 
defendant by an appeal to the superior court, 
and then by discontinuance of the action.— 
Snow v. Revere Rubber Co., Mass. 97 N. E. 618. 

40. Jurisdiction.—Jurisdiction of state 
courts extends to any civil and transitory cause 
of action created by a foreign state, if not of 
a character opposed to the public policy of the 
state in which it is brought.—Galveston H. & 
S. A. Ry. Co. v. Wallace, 32 Sup. Ct. Rep. 295. 

41. Costs—Injunction.—A defendant is not 
entitled to recover as costs the sum paid as 
personal expenses in attending the hearing 
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upon ‘njunction.—Midgett v. Vann, N. Car. 73 


8S. E. 801. 

42. Criminal Evidence — Admissibility. — A 
witness may be asked how a defendant looked 
when the goods he is charged with having sto- 





len were taken from a place where they had 
been concealed, and were shown to him.— 
Presley vy. State, Fla. 57 So. 605. 

43.——Jury.—The jury cannot arbitrarily re- 
ject evidence.—Jackson vy. State, Ala., 57 So. 
594. 


44. Criminal Law—Consolidating 
ments.—Two persons, separately indicted for 
the same offense, may be tried together.—Com- 
monwealth v. Rosenthal, Mass., 97 N. E. 609. 

45. Damages—Pleading.—Special damages 
resulting from an assault and battery, by caus- 
ing the injured person to additional 
help to do his work, must be pleaded.—Elijah 
v. Dowling, Ind. 97 N. E. 551. 


Indict- 





employ 


46.——Proximate Cause.—Damages held recov- 
erable when they arise naturally from the 
breach of a contract, or may reasonably be sup- 
posed to have been in the contemplation of the 
parties.—Skinner y. Gibson, Kan., 121 Pac. 513. 
and Distribution—Evidence.—In 
a suit to determine adverse claims to property, 
heirship may be proved by 
Pickler, S. D., 134 N. W. 809. 

48. Dismissal 
feasors.- 





47. Descent 
parol.—Morse v. 


and Nonsuit—Joint Tort- 
Where plaintiff had a cause of actior 
against three joint tort-feasors, her discontinu- 
ance as to two of them did not affect the action 


as to the third.—Matheson vy. O’hane, Mass., 
97 N. E. 638. 
49. Disorderly House—General teputation. 


—In a prosecution for unlawfully keeping and 
Knowingly permitting a house to be kept as a 
place where prostitutes and reside for 
the purpose of plying their vocation, the general 
reputation of the house may be testified to by 
witnesses cognizant of the 
State, Tex., 143 S. W. 1164. 

50. Divoree—Alimony.- 
ample means, 
suit for 


resort 


facts.—Hitchings v. 


Where a 

allowance of alimony 
divorce held an abuse of 
Bailey v. Bailey, N. D., 134 N. W. 

51. Collateral Attack.—A judgment 
against defendant in an action for divorce on 
a defective affidavit of service held subject only 
to direct attack.—Belknap jy. 
134 N. W. 734. 

52. Domicile—Intent.—W here 
tuai residence, the intention 
controls in determining the 
cile-—Town of 
ter, Conn., 82 


wife has 

pending 
discretion.— 
747. 





Belknap, Iowa, 
there is an ac- 
accompanying it 
question of domi- 
Roxbury vy. Town of Bridgewa- 
Atl. 193. 

53. Easements—Intent.—The court, in deter- 
mining the character and extent of an easement 
of way reserved by a grantor, held required to 
ascertain and give effect to the intention of the 
parties.—Peck v. Mackowsky, Conn., 82, Atl. 
199. 


54. Ejeetment—Ancient Deed.—Possession 
under an ancient deed for more than 50 years 
held strong evidence of the location of boun- 
daries and monuments.—Busbee  y. Thomas, 
Ala., 57 So. 587. 

55. Estoppel—Pleading.—Where the defen- 


dant pleads coverture and suretyship as a de- 





fense, evidence tending to show that she was 
estopped from raising such a defense is incom- 
petent in the absence of a reply.—Smith v. Mc- 
Donald, Ind., 97 N. E. 556. 


56. Evidence—Exemplification.—Exemplifica- 
tion of record of proceedings in courts of Great 
Britain certified by court and shorthand writer, 
and authenticated by American consul, held 
admissible in evidence without certificate that 

i the entire record of the proceedings.— 





it is 
Thompson y. Fitz Gerald, Pa., 82 Atl. 212. 
Pedigree.—Entries of births, 
and matters of family history 
ble, though hearsay, held admissible as past 
declarations of matters of family 
In re Peterson’s Estate, N. D., 134 N. W. 751. 
58. Preponderance.—That the burden of 
proof is on a party means that he must furnish 
an excess of testimony over the amount neces- 
sary to balance the scales.—Palmer v. Huston, 





57. 


dexvths, 
in a family Bi- 





Wash., 121 Pac. 452. 
59. Res Gestae.—Directions by depositor 





accompanying deposit, as to credit to be given, 
held provable by banker after decease of de- 
positor.—Washbon v. State Bank of Holton, 
Kan., 121 Pac. 515. 

60. Execution—Levy.—The levy of an execu- 
tion creates a lien, though the judgment is not 
entered on the lien docket.—Clark v. City of 
Salem, Ore., 121 Pac. 416. 

61. Exeecutors and Administrators—Jurisdic- 
tion.—All simple contract debts, and other 
claims of less dignity, aque the estates of dece- 
dents, are assets for administration in the juris- 
diction where the debtor or party liable there- 
for resides.—Louisville & w.. R. Co. v. Herb., 
Tenn., 143 S. W. 1138. 

62. Fraud—Confidential Relations.—Conceal- 
ment by grantee of fact that he had arranged 
to give an option to a third person at a._much 
higher figure than that paid by him held to 
constitute fraud, when the relations between 
the grantor and grantee were to some extent 
confidential.—Lafayette Street Church Society 
of Buffalo v. Norton, 133 N. Y. Supp. 671. 

63. False Representations.—In an _ action 
for false representations as to title in an op- 
tion contract, the plaintiff must prove reliance 
on the representation.—Clark v. East Lake 
Lumber Co., N. C., 73 S. E. 793. 

64. Fraudulent Conveyances—Solvent Debtor. 
—Where debtor is solvent, and retains sufficient 
property to satisfy claims of creditors, in ab- 
sence of actual intent to hinder, delay, or de- 
fraud creditors, transfer held valid.—Under- 
leak v. Scott, Minn., 134 N. W. 731. 

65. Gas—Imputed Negligence.—Where a gas 
company sends one of its employes or agents to 
repair a leak, the agent’s knowledge as to the 
‘teak and his negligence in repairing it are both 
imputable to the company.—Southern Indiana 
Gas Co. v. Tyner, Ind., 97 N. E. 580. 

66. Guardian and Ward—Penalty in Bond. 
—Under a bond given by a guardian running to 
three wards jointly, whose interest in the trust 
property are equal, the liability of the surety 
to each ward held limited to one-third of the 
amount of the penalty.—United States Fidelity 
& Guaranty Co. v. Nash, Wyo., 121 Pac. 541. 

67. Heomicide—Accidental Killing.—If ac- 
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cused unintentionally -and accidentally dis- 
charged a gun, killing another, he would not be 
guilty of either assault or assault with intent 
to murder.—State v. Hill, Del., 82 Atl. 221. 

ts. Injunection—Attorney Fees.—Attorney’s 
fees are not recoverable as costs for damages 
by defendant in an action for an injunction.— 
Midgett v. Vann, N. Car., 73 S. E. 801. 

69.——Contempt.—The motive of a party vio- 
lating a temporary injunction held immaterial 
on the question whether he was :n contem: 
for violating it.—Weston v. John L. Roper Lum- 
ber co., N. C., 73 S&S. EX 799. 

70.—Multiplicity of Suits.——Equity may in- 
terfere to prevent a multiplicity of suits, where 
the injury is continuing in ‘its nature, so as to 
result in bringing numerous actions against the 
same person.—Cumberland Telegraph & Tele- 
phone Co. v. Williamson, Miss., 57 So. 559. 











71. Inmsuranee—Agency.—A contract for in- 
surance made by an unauthorized agent on be- 
half of his principal on which the premium has 
not been paid is not binding on the insured be- 
fore the principal has ratified, nor can it be 
bound by a ratification or a tender of the pre- 
mium by the agent after the occurrence of a 
fire which has destroyed the subject of insur- 
ance, and which fact is known to both parties. 
Kline Bros. & Co. v. Royal Ins. Co., U. S. C., 
C., 192 Fed. 378. 

72.——-Forfeiture.—Failure to notify an in- 
sured of the amount of a dividend applicable 
on a premium held to be a waiver of the right 
to declare a forfeiture for nonpayment of the 
oremium.—Reed v. Bankers’ Reserve Life Ins. 
co., U. S. C. C.,, 192 Fed. 408. 

73.——Forfeiture.—Where a policy of insur- 
ance provides for forfeiture on failure to pay 
assessments within 30 days after notice, mail- 
ing of notice which is never received held not 
to work a forfeiture—Puryear y. Farmers’ Mut. 
Ins. Ass'n., Ga., 73 S. E. 851. 

74.——Place of Contract.—A policy of life in- 
surance executed at company’s office in Wiscon- 
sin held a Virginia contract, where application 
was made by a resident of the latter state at a 
place in that state, where the policy was de- 
livered to him.—Northwestern Mut. Life Ins. 
Co. v. McCue, 32 Sup. Ct. Rep. 220. 

75. Judgment—Default.—Judgment cannot 
be taken by default while motion made within 
time to plead is undisposed of, and not waived, 
unless its determination could not affect the 
rights of plaintiff.—Atchison, T. & S. F. Ry. Co. 
v. Lambert, Okla., 121 Pac. 654. 

76.— Res Judicata.—Where the findings of 
facts are supported by evidence, and the judg- 
ment conforms to the material findings, it is 
not erroneous because some of the conclusions 
of law are not logically correct.—Tanner v. 
Provo Bench Canal & Irrigation Co., Utah, 121 
Pac. 584. 














77.—Revival.—The plea to a writ of scire 
facias, sued out to revive a judgment, is to the 
writ, and not to the petition therefor.—Glidden- 
Felt Mfg. Co. vy. Robinson, Mo., 143 S. W. 1111. 

78. Landlord and Tenant—Negligence.—The 
owner of a building was liable if he had con- 
trol of an unused elevator down which the in- 
jured party fell and neglected to protect its en- 
trance and the injured party exercised ordinary 








care, but not otherwise.—Dodson y. Herndon, 


Ky., 143 S. W. 1011. 

79.——Repairs.—The duty of the landlord to 
make repairs does not arise until he has knowl- 
edge of defects.—Cassel v. Randall, Ga., 73 S. 
E. 858. 

80. Libel and Slander—Words Constituting. 
—It is rfot charging fornication for the presi- 
dent of a college to say of a suspended student 
that she would be ruined for life if he told all 
he knew about her.—Hulley y. Hunt, Fla., 57 So. 
607. 

81. Limitation of  Actions—Practice.—The 
court is not swift in lending its aid to a de- 
fense of limitations.—Gold Glen Mining, Mill- 
ing & Tunneling Co. v. Dennis, Colo., 121 Pac. 
677. 

82. Start'ng Point.—Where a landowner 
granted a parol license to maintain a flume 
across his land, his right of action to recover 
possession did not accrue until the revocation 
of the license.—Gustin v. Harting, Wyo., 121 
Pac. 522. 

83. Malicious Prosecution—-Principal and 
Agent.—A principal is liable for ma:icious pros- 
ecution by his agent, where such prosecution 
was authorized or subsequently ratified.—Fisher 
v. Westmoreland, -:iss., 57. So. 563. 





84. Master and Servant—Burden of Proof.— 
In an employee’s personal injury action it is 
only when it cannot be determined whether the 
injury resulted from the employer’s negligence 
or another cause that the trial court is war- 
ranted in withdrawing the case from the jury 
on issue of negligence.—Lack Malleable Iron 
Co. v. Graham., Ky., 143 S. W. 1016. 

85. Safe Appliances.—An employer is not 
negligent in permitting the use of an appliance 
which the manufacturer and the industry have 
sanctioned as reasonably safe, his duty being 
discharged when he obtains the appliance from 
a reputable manufacturer and uses ordinary 
care in inspecting them.—Bush v. Cincinnati 
Traction Co., C. C. A., 192 Fed. 241. 

86.——Vice-Principal.—A master may not 
delegate his duty to provide safe appliances so 
as to exonerate himself from liability.—Colo- 
rado Fuel & Iron Co. vy. Gardner, Colo., 121 Pac. 
680. 

87.—Wrengful Discharge.—An employe su- 
ing for his wrongful discharge held entitled to 
recover damages for the unexpired term of the 
employment.—Helfferich v. Sherman, 8S. D., 134 
N. W. 815. 

88. Monopolies—Right of Acticon.—The fact 

at a corporation was a monopoly organized 
in restraint of trade held not to prevent it from 
suing for the wrongful destruction of its prop- 
erty.—Louisville & N. R. Co. v. Burley Tobacco 
Society, Ky., 143 S. W. 1040. 

89. Money Received—Ev dence.—In assump- 
sit for money had and received, evidence of con- 
spiracy and fraud he!d admissible only to show 
that persons receiving the money are not enti- 
tled to keep it—Cowart v. Fender, Ga., 73 S. E. 
822. 

90. Mortgages— Dec ds.—Deed absolute in 
form held a mortgage, when given to secure 
payment, though parties have agreed that on 
default the deed should become absolute.—Wor- 
ley v. Carter, Okla., 121 Pac. 669. 
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91..——Joint Debt.—The purchaser from one of 
two owners of separate tracts, who had mort- 
gaged them jointly for a joint debt, which 
lands had been jointly sold in foreclosure to 
the mortgagee, who had also purchased the 
right to redeem both tracts, also jointly sold, 
held entitled to redeem his tract separately at 
a proportionate price fixed by the two foreclos- 
ure sales.—Miller y. Wheeler, Ky., 143 S. W. 
10z05. 

92.——Lien.—Lien of mortgage cannot be ex- 
tended to any debt other than that specifically 
mentioned therein.—Kight v. Robinson, Ga., 73 
S. E. 863. 

93. Municipal Corporations—Special Assess- 
ment.—Assessment by town for sewer against 
railroad land held not illegal because the prop- 
erty, as devoted to its present use, may not be 
specifically benefited by tne improvement.— 
Georgia R. & Banking Co. vy. Town of Decatur, 
Ga., 73 S. E. 830. 

94. Negligence—Child.—A girl 6% years old 
may be permitted to go on the street unat- 
tended.—Purcell v. Boston Elevated Ry. Co., 
Mass., 97 N. E. 626. 

95.——-Prima Facie Proof.—Where the plain- 
tiff shows damages to his property from an act 
of defendant in setting a fire on its own lands, 
which, with proper care, does not ordinarily 
cause damage, he makes out a prima facie case 
of negligence.—Mizell y. Branning Mfg. Co., N. 
C., 73 S. E. 802. 






96.—Question of Fact.—Negligence cases 
should not be taken from the jury unless the 
facts are undisputed, and different minds can- 
not differ as to the inferences to be drawn 
therefrom.—Parr y. City of Spokane, Wash., 121 
Pac. 453. 


97.—— Question of Fact.—The allowance 
rightfully to be made for indiscreet conduct un- 
der excitement and alarm can better be deter- 
mined by the jury than by the court.—Southern 
Ry. Co. v. Crabb, Ga., 73 S. E. 859. 

98. Nuisanee—Trades and Occupations.—The 
necessity and usefulness of trades and occupa- 
tions held not to justify an unwarrantable use 
of them whereby another is deprived of the en- 
joyment of his property.—Gus Blass Dry Goods 
Co. v. Reinman & Wolfort, Ark., 143 S. W. 1087. 

99. Parent and Child—Gift.—Fiduciary rela- 
tion between a parent and child held not nec- 
essarily fatal to a gift from the former to the 
latter.—Turner v. Turner, Okla., 121 Pac. 616. 

100. Principal and Surety—Rights of Surety. 
—an obligee having made a private loan to the 
principal, held, though the principal used it in 
partial performance of his contract, for due 
performance of which defendants were sureties, 
they were not liable to plaintiff because of its 
not being repaid.—Museum of Fine Arts v. 
American Bonding Co. of Baltimore, Md., Mass., 
97 N. E. 633. 

101. Surety Company.—Where a company 
organized for the purpose of acting as surety 
for profit executes a bond for a consideration, 
it does not stand in the position of an accom- 


modation surety.—United States Fidelity & 
Guaranty Co. v. Parker, Wyo., 121 Pac. 531. 
102. Process—Return.—W hen an officer 


makes a false return of personal service on 
which judgment is rendered, such return is not 
conclusive evidence against the fact.—Ray v. 
Harrison, Okla., 121 Pac. 633. 

1038. Qweting Title—Ricght of Action.—An 
action to quiet title or to determine adverse 
claims may be maintained by a person having 
an estate, legal or equitable.—Morse v. Pickler, 
S. D., 1384 N. W. 809. 

104. Railroad—Track Walker.—A_ railroad 
company is not negligent in not giving a track 
walker notice of the time of regular or extra 





trains.—Blankenship’s Adm’r. y. Norfolk & W. 
Ry. Co., Ky., 143 S. W. 995. 
105. Reference—Evidence.—An auditor’s re- 


.port has only the effect of evidence, and is in 


no sense an adjudication of the rights of the 
parties, and does not per se constitute the foun- 
dation of a judgment.—Kyle v. Reynolds, Mass., 
97 N. E. 614. 

106. Release—Joint Tort.—Where there is 
but a single cause of action for a joint tort a 
satisfaction from one joint tort-feasor_ dis- 
charges all.—Matheson vy. O'Kane, Mass., 97 N. 
E. 638. 

107. Replevin—Evidence.—Value of property 
need not be proven where plaintiff is in posses- 
sion at the time of trial and does not seek dam- 
ages.—Zederman v. Thomson, N. M., 121 Pac. 
609. 

108. Sales—Warranty.—Any affirmation of a 
fact made at tne time of the sale of personalty 
is a warranty, if it was so intended by the par- 
ties.—Hodges v. Smith, N. C., 73 S. E. 807. 

109. Specific Performance—Burden of Proof. 
—Plaintiff seeking the specific performance of 
a parol contract held required to establish a 
clear, mutual understanding.—Montgomery v. 
Berrett, Utah, 121 Pac. 569. 

110. Discretion.—The discretionary power 
of equity to compel specific performance of con- 
tracts held subject to limitations.—J. I. Case 
Threshing Mach, Co. v. Farnsworth, 8S. D., 134 
N. W. 819. 

111. Statute of Frauds—-Parol Contract.—A 
parol contract of sale of land is only voidable 
under the statute of frauds.—Bailey v. Henry, 
Tenn., 143 S. W. 1124. 

112. Resulting Trust.—Where one buys 
land at a judicial sale under a parol agreement 
to purchase for another, and the purchaser 
fails to convey, a resulting trust will arise; 
the statute of frauds not applying.—Day _v. 
Amburgey, Ky., 143 S. W. 1033. 

“113. Taxation—Interstate Commerce.—Ten- 
der of so much of a tax as would have fallen 
on receipts from commerce within the state 
held not prerequisite to injunction of collection 
from nonresident express company, whose re- 
ceipts are largely derived from interstate com- 
merce and investments outside the state, of the 
gross revenue tax exacted by Laws Okl. 1910, c. 
44.—Meyer v. Wells Fargo & Co., 32 Sup. Ct. 
Rep. 218. 

114. Telegraphs and Telephones—Negligence. 
—Telephone company which, by failure to in- 
spect, allowed its wire to lag down across a 
highway, held negligent and liable for injuries 
to one thrown from his wagon thereby.— 
Cynthiana Telephone Co, y. Asbury, Ky., 143 
S. W. 1050. 

115. ‘rover and Conversion—Measure of 
Damages.—One whose corporate stock was in- 
tentionally converted held entitled to recover 
the highest market price thereof down to trial. 
—Kavanaugh v. McIntyre, 133 N. Y. Supp. 679. 

116. Trusts—Intent to Create.—Thoreh no 
particular form of words is essential to the 
creation of a trust, the intention to create it 
must be clear, and the writing employed rea- 
sonably certain in its material terms.—Otjen v. 
Frohbach, Wis., 134 N. W. 832. 

117. Usury—Intent.—Usury being largely a 
question of intent, the unlawful usance must 
have been given and retained in pursuance of 
an agreement, mutual and existing at the in- 
ception of the transaction.—In re Fishel, Ness- 
ler & Co., U. S. D. C., 192 Fed. 412. 


118. Vendor and Purehaser—wvuty of Pur- 
chaser.—If the boundaries of land are pointed 
out by the vendor, the vendee is under no duty 
to make an independent investigation.—Post v. 
Liberty, Mont., 121 Pac. 475. 

119. Marketable Title-—Where the title to 
property sold under mortgage foreclosure was 
doubtful, and dependent upon oral testimony, 
the purchaser was entitled to be relieved.— 
Timmermann y. Cohn, N. Y., 97 N. E. 589. 

120. Warehousemen—Receipt.—Receipt for 
cotton issued by a cotton compress company 
held not a negotiable instrument under the law 
merchant.—Stanford Compress Co. v. Farmers’ 
& Merchants’ Nat. Bank, Tex., 143 S. W. 1142. 
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